Terminating Employees is Riskier then ever!

by Jim Cichanski, CEO, Flex HR

This economic downturn is the worst many of us have ever experienced. And
we are reminded of it every day with more bad news from sunrise to sunset! So
in this newsletter | want  to share with you some of the current trends resulting
in small and midsize businesses spending their hard earned expenses on
litigation for employment practice mishaps.

We are seeing almost a tenfold upswing in Department of Labor (DoL) and civil

law s uits in the past 6 to 8 months. As we terminate more employees due to the
economic slowdown, we are getting creative in reducing our workforce. In some

actions we are calling this termination a OReduction - in - Force.O Other times it
is not so clear, such as OTermination for Poor PerformanceO or
ORestructuringO and so on. But no matter how we camouflage it, the result is
producing E  OHostile Terminated Ex - EmployeesO'!

Here are some tips to keep risks at a minimum:

Mis - Classification of Position: Once an empl oyee leaves your company and
starts interviewing at other firms, they may find that another companyOs pay
structure for the comparable job is an hourly position, or classified as Non -

Exempt. They then go to DoL and complain that they did not get paid for a Il the
overtime they had previously worked. In many cases this will prompt a wage
and hour audit. If this position is indeed to be a Non - Exempt position,

companies get served penalties and fees on top of then having to pay everyone
that charged in that job  classification the rightful overtime wages for the past
three years.

Poor Record Keeping of Timecards: Something as minor as this can cause
havoc to a company spending hundreds of hours, lawyer expenses and
settlement costs to the complainant. Ex - empl oyees can challenge companies
for not paying some overtime. It is the companyOs responsibility to keep good
timekeeping records for all non - exempt employees. If a company does not,
they will be surprised when a civil suit or DoL inquiry comes to find the
company did not keep the records on that person (or a group of employees).
Then you are back again to litigation and settlement, normally paying that ex -
employee the overtime hours they say they worked plus attorneyOs fees. Lastly,
please be careful in thin king your insurance covers this because many policies
omit wage and hour claims from coverage.

Independent Contractors: During the last downturn in early 2000,
independent contract work became an issue. Well, it is still not corrected and
many organizati ons are getting hit on this one hard. The IRS has strong




guidelines on what defines an Independent Contractor. Typically the rule is if

they work full time for you, then most likely, they are an employee. As
companies do not need the contract services any more, they are terminating
them or simply are told their services are no longer needed. Since the economy

is so bad and these newly unemployed folks feel they canOt get a new job for a
while, the first place they turn is to the unemployment office. When th e DoL
sees this person is not on the employee roster and you are not paying
unemployment taxes, then the Government will reverse it asking you to pay

back taxes, penalties, and fines.

WARN Act: There are plenty of rules in place when reducing over 50 emp loyees
or shutting down a total facility. Normally a company will need to give 60 days

notice, or in lieu of notice, pay for this duration. There are lots of rules on this

act but it could be extremely costly if not managed properly.

Wrongful Selection:  Those that are selected for termination are always asking
OWhy Me?0 In many cases by the time you realize you are being sued, the
management that did the selections may be long gone and not employed by

you. Therefore, keep good records on the selection proc ess. Normally citing
poor performance is not enough. A company should never use performance
reviews sitting in the personnel files. There are many strong and solid ways to
select and document your process. It will surely help you fend off discrimination

and wrongful discharge processes.

Communicating without Planning: Put a plan together and execute with
surprise! We are seeing too many companies communicating to their
employeeOs in advance thatE coming in the two weeks or a month there will be

a layoff. This time allows employees to act by themselves; claiming
discrimination, reporting workersO comp incidences, Family Leave Act requests
etc. The best way to handle a potential layoff is by surprise. It may sound harsh

but experience proves that it is the best avenue.

Furloughs, Reduction of Pay or Hours: Fortunately most companies have
never had to go through O Furloughs” until this year. Many had to actually look
up the word in the dictionary! And for the early adopters, there was no looking

it up on Goo gle E the Internet wasnOt around when we implemented it in years
gone by. Here is the caution in this arena -- by cutting days, hours or pay
reductions you may be putting employees into a different classification. This

may reduce their benefits, or change an exempt status to a non - exempt status
if they drop below a certain pay level. In some cases companies are electing to
modify their benefit offerings to allow part - time employees to have benefits.
But caution is given because it is not only an agreement o f management, in
most cases you will need to have your plan documents amended, while in some
other cases your cost may increase because of the modification.




Benefit and Pension Plan Reductions: Most benefits due to laws cannot be
changed retroactively. T he company will need to plan well in advance for this
action. Most 401K plan changes such as changing “Company Matched
Contribution,” will require a Board of Director resolution signed document plus

an amendment to the plan and summary plan description.

Hopefully you will find these helpful to reduce your exposure and keep your
risk minimized in your organization.
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